Testing the Waters — What Reg CF Investors Should Know

With the new crowdfunding regulations that went into effect on March
15, 2021, the U.S. SEC introduced something called “testing the waters”
(TTW) for Regulation Crowdfunding (Reg CF).

While testing the waters previously existed under Regulation A+ (Rule
255), the updated regulations now permit issuers to test the waters
under Reg CF (Rule 206). We're going to cover what testing the waters
is, why investors should care whether an issuer is testing the waters,
and how to tell the difference between a testing-the-waters vs. live
offering.

What is Testing the Waters (TTW)?

Testing the waters (TTW) is a set of rules that allows issuers (i.e.
startups who are raising money) to gauge potential investor interest
prior to filing their Form C for Reg CF. This allows the company to assess
the amount of potential investor interest before incurring the major
expenses associated with an exempt Reg CF offering (e.g. legal fees,
audit fees, etc.).

Testing the waters can be done orally or in writing and may be done on
a crowdfunding intermediary platform. Because of this, investors may
see TTW offerings being made through email, on social media, and on
other non-regulated platforms, in addition to being made on regulated
funding portals and broker-dealers.

Testing the Waters Rule Differences — Reg CF vs. Reg A+



Depending on which exemption an issuer is going to use to raise capital,
there are different rules governing testing-the-waters communications,
disclaimers, and requirements.

Securities Act Rule 206 (Reg CF TTW) — a new rule as of March 2021,
this is the most common form of testing-the-waters communication
that crowdfunding investors will come across. This allows testing-the-
waters communications after an issuer has decided that they will be
doing a Reg CF offering but before they have filed the Form C. Testing-
the-waters communications must cease after the Form C has been filed
and all testing-the-waters materials must be filed along with the Form
C.

Securities Act Rule 241 (generic TTW) —another new rule as of March
2021, this is a new form of generic testing-the-waters communication
where the issuer has not yet decided which exemption they plan to use
(e.g. Reg D vs. Reg CF vs. Reg A+). One big limitation of testing the
waters under Rule 241 is that state “blue sky” laws are not preempted,
meaning that an issuer may have to comply with each individual state’s
laws.

Securities Act Rule 255 (Reg A+ TTW) — this is the existing testing-the-
waters rule associated with Reg A+ Tier 2 offerings (up to $75 million).
Testing-the-waters communications under this rule for Reg A+ can be
made both before and after the filing of the offering statement with the
SEC.



Why Investors Should Identify Testing the Waters Campaigns

It’s important to recognize whether a company’s offering is simply
testing the waters or whether a formal offering statement (such as a
Form C) has been filed with the SEC.

If you come across a company that is testing the waters and that you
are interested in, you can only “express interest” or “reserve shares”.
This usually means providing your email address and basic contact
information, but not yet connecting a bank or initiating a payment.
Because of this, investors will have to return to a crowdfunding
intermediary (i.e. a funding portal or broker-dealer) to complete the
investment process when (and if) the company files their Form C.

A Word of Caution for Investors Looking at Testing the Waters Offerings

A company that is testing the waters doesn’t have to make the same
types of disclosures to investors that the SEC requires in a Reg CF Form
C filing. Because of this, there are several areas that investors need to
beware of when looking at TTW offerings.

Deal Terms — because you are only expressing interest in a deal, it is

possible that the issuer who is testing the waters might not have all (or
any!) of the deal terms finalized. Thus, it is possible that any advertised
TTW deal terms may change when the company finally files the Form C.

Valuation — similar to deal terms, a company’s valuation isn’t always
available when testing the waters. Investors should keep this in mind, as
valuation is obviously a critical piece of information needed to make any



investment decision. When confirming an investment made through
any test-the-waters campaign, investors should always double-check
the final valuation of the submitted Form C and ensure that the
valuation is still fair for the investment opportunity.

Financials —another area that is typically lacking on testing-the-waters
pages is the company’s financial information. Financial statements are
often one of the most expensive and time-consuming parts of preparing
a crowdfunding campaign and are rarely available while testing the
waters. If financials are available, those financials are likely preliminary,
so investors should always verify and review financials before officially
investing in a campaign.

The SEC requires that all offerings using Rule 206 for Reg CF must file
their testing-the-waters materials along with their Form C. In doing this,
the SEC’s intent was that this requirement would drive accountability on
the part of the issuer by making all TTW materials publicly available.
Hopefully, this lowers the chances that an issuer would be dishonest in
trying to attract interest in a testing-the-waters campaign by offering
terms that are purposefully different (i.e. more attractive) than what
they plan to offer in the actual campaign.

Investors should always use caution when going back and officially
completing an investment. Check that the deal terms, valuation, and
financials are all provided and haven’t changed significantly from the
testing-the-waters materials. If anything has changed, ensure the
overall investment opportunity is still acceptable.



And recognize that you may have imparted some psychological biases
— such as the endowment effect and loss aversion — to your
investment process by merely “reserving” shares without thinking
about it.

How to ldentify if a Startup is “Testing the Waters” Sprowtt clearly
Identifies a company testing the waters through its markings on the
company tombstone and inside detail pages that it is testing the waters.

According to the SEC’s new rules, any Reg CF testing-the-waters
communication must have a legend attached that says:

No money or other consideration is being solicited, and if sent, will not
be accepted.

No offer to buy the securities can be accepted and no part of the
purchase price can be received until the offering statement is filed and
only through an intermediary’s platform; and

A prospective purchaser’s indication of interest is non-binding.

Because money cannot be collected until the Form Ciis filed, investors
who express interest during testing the waters will receive an email
with instructions on how to confirm and officially invest. Not all
companies that test the waters will go on to file a Form C and launch a
campaign, especially if they discover that there is not enough investor
interest.



